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BACKGROUND
The Agency Worker Regulations 2010 (referred to as “the Regulations” throughout this document) come into force on the 1st of October 2011 and are designed to deal with a number of loopholes which were perceived to exist in previous arrangements relating to agency workers.  Most of these loopholes related to the employment status of agency workers involved in traditional tripartite arrangements in which the agency worker was contracted by an employment agency to work for an end user (called a “hirer” in the Regulations). 
WHO DO THE REGULATIONS APPLY TO?
The Regulations apply to all individuals who are supplied by an agency to work for a hirer on a temporary basis.  The Regulations cover both employees and workers, but do not cover the genuinely self employed.  

The question of whether someone is an employee, a worker, or genuinely self employed is a question of fact in each case and the label which the parties put on that relationship is irrelevant.  Some employment agencies may encounter difficulties with their treatment of agency workers who are signed up to the CIS (Construction Industry Scheme).  The CIS is only open to the genuinely self employed, but many individual workers who take advantage of the CIS are probably not genuinely self employed.  It is therefore necessary in each case to consider whether an agency worker is really self employed.  Although the position is fairly complex, employees must be controlled by, and have mutual obligations towards, the other contracting party.  If these two criteria can be satisfied, the relationship is looked at as a whole to see whether it looks like an employment relationship or something else.  Whether or not what the individual does is an integral part of the other party’s business, the extent to which the individual stands to profit by the effective discharge of their duties, whether or not the individual is paid a fixed amount, whether or not the individual uses their own tools and whether or not the individual hires their own help are all relevant considerations.

There is an intermediary category of workers, between those who are genuinely employees and those who are genuinely self employed. A worker is basically anyone who carries out work personally for another party to a contract without being either an employee or in business on their own account and carrying out work for that other party on behalf of their business.  

USE OF OTHER ORGANISATIONS
Some agency relationships are further complicated by the involvement of other bodies – such as payroll companies or umbrella companies in which the individual worker is technically an employee of another organisation who then provides the individuals work through an employment agency.  Those individuals will still benefit from protection under the Regulations.  

THE NEW RIGHTS
1. Day one rights
Under the Regulations, every agency worker will be entitled from day one of their assignment to have the same access to staff facilities (such as canteens and nurseries) as any other direct employee of the hirer whose work is comparable to that of the agency worker.

The agency worker is also entitled to be informed about job vacancies with the hirer.  

2.   Twelve week rights 

After completing a twelve week qualifying period, the agency worker is entitled to the same basic conditions of employment as would have applied had they been directly employed by the hirer on day one of the assignment.  

The basic conditions of employment are defined in part 2 of the Regulations and cover:-

· Pay

· The duration of working time

· Rules as to night work

· Rest periods and rest breaks

· Annual leave

· Agency workers who are pregnant may also take paid time off to attend antenatal appointments during working hours.

For the purposes of the Regulations, pay includes most elements of remuneration but does not include company sick pay, redundancy pay or maternity/paternity/adoption pay.

Where the rights granted by the hirer to the direct employees are greater than the minimum rights which exist under statute, those rights must also be extended to agency workers. 

3. Day one rights – more details

For the purposes of the Regulations, access to facilities includes access to all collective facilities and amenities which are open to direct employees.  There is no limit to what can be included, but in most cases hirers will be looking to give equal access to transport services, canteen/brew rooms, toilet/shower facilities, car parking and vending machines.  

Agency workers do not get any additional rights – if direct employees have to wait a certain number of weeks before getting access to a facility or if they have to join a waiting list, then the same applies to agency workers.

The hirer may debar agency workers from accessing facilities if such treatment would be justified on objective grounds.
Hirers must also notify workers of any vacant posts within the hirer’s organisation which would be relevant for the agency worker.  Agency workers also have the same opportunity to apply for those posts.    

CALCULATING THE TWELVE WEEK QUALIFYING PERIOD
The worker who works in the same job with the same hirer for twelve calendar weeks will be deemed to have satisfied the qualifying period.  Provided some work (it does not matter how much) has been done in each week, that week will count towards the qualifying period.  

Agency workers cannot count any weeks worked prior to the new Regulations coming into force on the 1st of October – the earliest on which the twelve weeks can start to accrue is the 1st of October 2011.

Breaks in an engagement may or may not “reset the clock”.  Where there is a break of less than six weeks, after which time the worker returns to the same job with the same hirer, the qualifying period pauses but does not reset to zero.  So if an individual has accrued five weeks service and then has a four week break and goes back to the same job, they are deemed to be in week six of the continuous hire period.

Other breaks also pause the qualifying period.  The qualifying period can be paused for up to 28 weeks where a worker is absent from work by reason of illness and is also paused during any period of holiday, for up to 28 weeks if a worker has to carry out jury service, during regular and planned business shutdowns or during strike/industrial action.
Sometimes, the qualifying period does not pause.  For example, time continues to accrue towards the twelve weeks where the worker is absent by reason of pregnancy, childbirth, maternity leave, adoption leave or paternity leave.  

If the worker does not accrue twelve weeks service (leaving aside any breaks as set out above) in a particular job and then starts a new job with a new hirer, they have to accrue the twelve weeks from scratch.  The same would apply if the worker remains with the same hirer, but moves to a different role or where there is a break of more than six weeks (which is not covered by any of the exceptions set out above) between assignments in the same job for the same hirer.  

The Regulations contain anti avoidance provisions to try and prevent hirers and/or employment agencies from getting round the qualifying conditions.  As part of this, if the worker is moving to a new role with the same hirer which would have the effect of taking them back to day one for accruing their twelve weeks service, they must not only be able to show that the worker is engaged in a substantively different job, but the hirer must also notify the employment agency in writing about the fact that there is a new role that is substantively different.  The hirer must also set out details of the job requirements.  The agency must then provide a description of the new role to the worker and notify the worker that their role has changed substantively and that their qualifying period starts to run again.  This could be done by using a standard form letter, the basic details of which can just be updated each time the agency needs to use that letter.  

There is nothing in the Regulations which prevents agency workers being released after eleven weeks so that they do not accrue twelve weeks service.  The anti avoidance provisions are only there to deal with situations where agency workers remain on the books, but hirers or employment agencies try to sidestep their obligations.
COMPARABLE EMPLOYEE
The point of the Regulations is to give agency workers equal treatment with “comparable employees” who are directly employed by the hirer.  A comparable employee is someone who, at the time of any alleged breach of the Regulations, is working for the same hirer as the agency worker and is engaged in broadly similar work.  The comparable employee should work in the same establishment as the agency worker, but if no such comparable employee can be found, the agency worker may identify an employee who works at a different site who is otherwise comparable.    

LIABILITY FOR BREACHES
The hirer is liable to the agency worker if they fail to provide day one entitlements.

Both the hirer and the employment agency can be liable (to the extent of their actual responsibility) for failing to provide the basic working and employment conditions.  The employment agency can escape any liability if it can show that it took “reasonable steps” to obtain relevant information from the hirer about its basic working and employment conditions and treated the agency worker accordingly.  

Agency workers are entitled to request information to confirm that they are being treated equally.  The hirer is responsible for providing information about day one entitlements if required to do so.  The employment agency is responsible for providing information about entitlements following the twelve week qualifying period.  No request can be made for such information until the twelve week period has elapsed.  If the agency refuses to provide a written response within thirty days, the worker can then ask the hirer to provide that information within a further 28 days.  In the event that the matter proceeds to Tribunal, the Employment Tribunal can draw an adverse inference from a failure of any party to provide the information when requested to do so.  

Following completion of the twelve week qualifying period, the hirer is responsible for ensuring that pregnant agency workers may take paid time off work to attend antenatal appointments and classes.  If, as a result of pregnancy, the worker can no longer carry out the duties of the original assignment on health and safety grounds, they must be found alternative work at a rate of pay that is no less favourable.  This is the responsibility of the employment agency and the alternative work need not be with the same hirer.  If no alternative work can be found, then the employment agency is responsible for paying the pregnant woman for the remaining expected duration of the original assignment.    

The agency worker must notify the employment agency of her pregnancy and must also notify the hirer in writing.  The agency may wish to request a risk assessment from the hirer.  It is the responsibility of the hirer to carry out any necessary risk assessment but it is the responsibility of the employment agency to request that the hirer carry out such an assessment if the nature of the assignment is such that a risk to health and safety is likely. 
SUGGESTED STEPS
Employment agencies should request information about the job vacancy from the hirer (these provisions already exist in other regulations) and, where the assignment will last for more than twelve weeks or is likely to last more than twelve weeks, the agency should also ask for details of the basic employment conditions that will apply at the twelve week stage.  It is up to the employment agency as to when this extra information is requested.  

The hirer is responsible for providing the agency with the necessary information once requested.  

The hirer must provide details of the day one entitlements direct to the agency worker.  Hirers should have a standard form of words which sets out these entitlements and which can be handed to agency workers during their inductions or otherwise as soon as possible on day one.  

Hirers should have in place a formal policy which confirms the rights and obligations of agency workers and which can also be issued at induction.  The hirer may wish to give a copy of that policy to employment agencies, although it is not obliged to do so.

Hirers should check their existing arrangements with any existing agency workers to ensure that they will be able to abide by the Regulations once twelve weeks has elapsed from the 1st of October.  Day one information should be provided immediately and information about the twelve week rights should be passed to employment agencies in good time.  

We can help with the provision of agency worker policies or with providing proforma letters which can be sent to the other parties as relevant in order to comply with the Regulations.
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